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Susan Kelly is the Associate Director of the Utton Transboundary Resource Center, which was created to help parties who share a water resource work within a legal framework to manage it without litigation. Susan was formerly the Water Rights Manager for the City of Albuquerque, and is an attorney licensed in the state. 

The Utton Center’s role in the adjudication discussion is a program we call the Ombudsman’s Program. This was created by the legislature two sessions ago with a small amount of money. We were to develop a preliminary program, and Judge Valentine was one of the advocates of this program. The central gist of it is that the individual claimant, particularly pro se litigants in these large adjudications are simply overwhelmed with the process. So the purpose of this program is to try to have a neutral, third party expert, which in our case, as it’s structured now, would be the Utton Center. By the way, Lisa Brown is here, she’s under contract and working with us to develop this program. But the idea is to have this neutral party that’s not the State Engineer—and the court certainly can’t do this—to make this information a little bit more understandable to pro se litigants.

There are currently two efforts underway. One is the Lower Rio Grande Program, and the second one, which I’ll talk about in a moment, is more of a statewide program. In the Lower Rio Grande, what’s happened, as Judge Valentine said, is that about 6,000 people have been served and there’s another 7,000 or so that will be affected by this new Case Management Order. Of those 6,000 people that have been served, half of them did nothing. They’re served with pleadings from the State Engineer and they just put them aside, out of fear, or mistrust, or misunderstanding or something. So that’s a real problem. We need to get folks joined in the lawsuit so that these global issues that affect everyone—now, there are no Pueblo issues in the Lower Rio Grande, but there are issues of consumptive irrigation requirement and all kinds of things that are going to affect everybody’s water rights, and the court can’t take action unless everybody is in the case.

So, our goal is to get people to respond to this case management order. We’re developing a little video that’s going to walk people through it: ‘Okay, you’ve received this stack of paper…’ It’s going to have a summary guide at the top that tells them the basics. We’re going to try to explain that this adjudication process, although it has to be set up as a legal proceeding, Peter made some good points. These adjudications are really projects. It’s a project where the State needs to determine the water usage in a particular basin so we can protect those water rights, so we’re going to try to make this appear to be a project, as opposed to, “You’re being sued by the State of New Mexico. We’re going to walk them through their choices in how to answer, how to get in this case, being very careful not to cross the line into giving legal advice. This is not perceived to be a program where we’re attorneys representing pro se litigants. We’re still working that out. We’ve formed an Advisory Committee that consists of some attorneys, special masters, and others who are giving us advice on what this program should look like. There are some disparate views there: some folks really want this to go further toward helping claimants assert their claims, and others feel this needs to be strictly educational and informative. So we’re still working out how some of those things are going to happen.

There are two big issues that we’ve seen. One is the lack of information and lack of understanding of the process. If one party doesn’t understand what’s going on, that’s really going to slow things down. So just to get them in the case is one big hurdle we think we can help overcome. Another is the time lag that has evolved. We’re not going to be able to address this, but you’all should be thinking about it in your discussions today. There’s this time lag that occurs between the time the hydrographic survey is completed, and when the state can actually start making offers to folks, and it’s a conundrum; I’m not sure what the answer is. When you have an area like the Lower Rio Grande, where you have 16,000 claimants and they complete the hydrographic survey in 2000, and they do the actual offers of judgment to people in phases, (because every time they do that it provokes a discussion about individual water rights,) by the time they get to serving everyone, the hydrographic survey information becomes out of date. It’s a very difficult procedural situation that the state’s in. peter had some interesting ideas. Maybe there’s a way to do some of this stuff differently at the outset.

Part of [the Utton Center project] will be to actually—not hold field offices like the State Engineer has done, and very successfully in the Rio Chama—but with the next little bit of money we have we’re going to try to have some office hours down there. We need to time this very carefully with when the state is going to be serving the new Case Management Order, so that we can be there. We’re going to try to meet where the people are. We’re going to try to go through their schools. We’ve heard from a lot of people that that’s their connection to the community, through their schools, and we’re going to try to offer some one-on-one hours, and a hotline to answer questions, and a variety of different ways to make outreach to folks.

The other part of the program is to think about whether there’s a role for this in other areas of the state. Basically, we’re just looking at the other state court adjudications and seeing if there’s a point in the process where this might be helpful—not exactly what we’re doing in the Lower Rio Grande, but a similar type of program from a neutral agency to help expedite, help people understand, help move these adjudications forward. We don’t know yet whether it’s going to have a role statewide, but that’s what we’re looking at.
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Ombudsman Project

The Utton Center is working on an ombudsman program which is intended to assist the pro se water right claimant navigate the adjudication process and to help streamline the process. The Ombudsman will act as a third party neutral expert and be able to answer questions about the process. The Ombudsman will help pro se parties understand the process and what options are available in order to respond to pleadings and offers of judgment from the State Engineer. The Ombudsman will not provide legal advice. Attorney Lisa Brown is under contract with the Utton Center to develop this program. 

Two efforts are underway to get this program started. First, a pilot program is being developed in the Lower Rio Grande (LRG) adjudication. The Utton Center is working with the court, the attorneys and claimants in the LRG to develop education materials on a case management order that will affect approximately 6,000 individuals. The plan is to illustrate in a video and instruction manual what the order means and what action the claimant/defendant might take. The Ombudsman will promote the video in a variety of meeting formats and disseminate the materials through various avenues. 

The second effort, which is dependant upon additional funding, is an assessment of the needs of pro se claimants in other on-going state court stream adjudications. The report will identify where Ombudsman assistance would be helpful and describe the anticipated activities. The information will be presented to Water and Natural Resources Committee, the judiciary, and others to obtain input on the format for this program. The Utton Center hopes to be able to provide the opportunity for one-on-one communication to answer questions, translate the video and materials into Spanish, and have a visible, regular presence in the LRG. We will also develop materials and mechanisms to assist pro se parties in understanding the information contained in the State Engineer’s hydrographic survey. 

Update - June 1, 2007

http://uttoncenter.unm.edu/ombudsman.html

The Joe M. Stell Water Ombudsman Program
The Joe M. Stell Water Ombudsman Program is a project of the Utton Center at the University of New Mexico. This Program has been set up in order to assist individual water right claimants navigate the adjudication process. Currently we are working on the Lower Rio Grande Adjudication (LRG). The Office of the State Engineer began mailing out packets to join water right claimants in the LRG Adjudication in April 2007 and this is expected to continue through May 2008. 

CLICK HERE FOR INFORMATION REGARDING THE PACKET FROM THE STATE ENGINEER REGARDING THE LOWER RIO GRANDE ADJUDICATION <http://uttoncenter.unm.edu/ombudsman-2.html>
Important: If you received a joinder packet containing documents about the Lower Rio Grande Adjudication, including a Summons and Form A, Answer to General Adjudication Complaint, you must respond within 30 days to protect your rights by completing and returning Form A.

One goal of the program is to help streamline the process. The Ombudsman will act as a third party impartial expert and be able to answer questions and help pro se parties understand the process and be able to answer Form A. The Ombudsman will not provide legal advice. 

A DVD illustrates the adjudication process and what action the claimant/defendant might take. The DVD is available for viewing on this web site (click here < http://uttoncenter.unm.edu/ombudsman_dvd.html>), at the Office of the State Engineer in Las Cruces, and at public libraries throughout the area.

http://uttoncenter.unm.edu/ombudsman-2.html

On this page you will find information that will help you to properly respond to the mailing you have received from the New Mexico State Engineer. Click below to read:

PROTECT YOUR WATER RIGHT - English <http://uttoncenter.unm.edu/pdfs/Omb_Protect_your_right_eng.pdf>

PROTEJA SU DERECHO DE AGUA - en español <http://uttoncenter.unm.edu/pdfs/Omb_Proteja_su_derecho.pdf>

You have received these papers because you may have a claim to use water from the Lower Rio Grande basin. It is important that you complete and return Form A, Answer to General Adjudication Complaint, to the Court in the envelope provided within 30 days of the date your packet was mailed. This is the only action you need to take right now. If you claim a water right or rights, you can best protect it (them) by participating in the adjudication.

Click below for more information about how to fill out Form A:

Stake Your Claim - English <http://uttoncenter.unm.edu/pdfs/Omb_Stake_eng.pdf>

Reclaime lo suyo - en español <http://uttoncenter.unm.edu/pdfs/Omb_Stake_span.pdf>
Later, you will receive an Offer of Judgment on the elements of your water right, and you will have the opportunity to review and respond to the State’s description of your rights. 

Click here to view the DVD that explains the adjudication process and how you should participate in order to protect your rights. 

If you wish to talk with someone about the packet you have received, please call our toll-free hotline at 1-877-277-8740. You will be able to leave your name and number and receive a call back. It will help us if you also leave the subfile number: LRS-28-XXXXXXXXX. 

Copies of the more detailed Explanation of Adjudication Procedures in English <http://uttoncenter.unm.edu/pdfs/Omb_Explanation_eng.pdf>, the Explicación de los Procedimientos del Adjudicación en español <http://uttoncenter.unm.edu/pdfs/Omb_Explanation_span.pdf>, and the INSTRUCTIONS are available for viewing. These documents came with your packet.  

http://uttoncenter.unm.edu/ombudsman_dvd.html

There is a DVD available to you that explains the adjudication process and how you should participate in order to protect your rights. The DVD, called “Stake Your Claim,” is available for you to check out from the Las Cruces Thomas Branigan Memorial Library, or you may view it at the Office of the State Engineer in Las Cruces. 

There is a short introduction by Judge Valentine and then a 10 minute video. To view it on line, click the appropriate link below: 

Introduction - English mms://cdlaw.unm.edu/Utton/ValentineEng_MED.wmv
Stake Your Claim video - English mms://cdlaw.unm.edu/Utton/Water_Rights_Engl_edit.wmv
Introducción - en español  mms://cdlaw.unm.edu/Utton/ValentineSpan_MED.wmv
Reclaime lo suyo - en español mms://cdlaw.unm.edu/Utton/Water_Rights_Spa_edit.wmv
