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I read your handout for the gathering here today, and the thing that struck me was, “The goal of designing a less adversarial and less protracted process will be a difficult challenge. Please attend the Annual Assembly to help tackle it.” 
One: Are we clear that a less adversarial process will help anything? I’m not. But, I believe that a less-protracted process can be developed within the parameters of existing law. One of the problems we have to face is a little provision of the New Mexico Constitution, in Article IV, Section 34, which is very short, one sentence: No act of the legislature, which the courts have construed to mean no act of the legislature, courts, or administrative agencies, shall affect the right or remedy of either party or change the rules of evidence or procedure in any pending case. This presents, I think, somewhat of a Constitutional problem for Judge Valentine’s program that he just outlined for you, but what it does is point out to you guys, who are, as I understand it, essentially interested in the Middle Rio Grande, to cure your problems before they happen. 

Now how would you do that? It seems to me that any change of the procedure, which is really what we’re looking at in Judge Valentine’s monster adjudication or the mega-monster adjudication that will happen here in the Middle Rio Grande, you’re going to have to fix up your rules of civil procedure first, not later when things have gone wrong. You’ve got to do it now.

Let’s take a look at what the goals of adjudication are. In the statutes, the purpose of an adjudication is said to be that the court would ‘determine the amount of unappropriated water subject to disposition by the state.’ That’s in one of the sections of the statute. If, as we all pretty much agree, there isn’t any unappropriated water, do the courts have any jurisdiction at all under the statute if this is the purpose of the whole action? There is no unappropriated water—we all know that. Maybe we should consider that the way to streamline this process is to abandon it, and come up with something else. If there isn’t any unappropriated water, and the statute says the purpose of adjudication is to determine the amount of unappropriated water, forget it! We’re wasting our time!

Now, to determine who has rights vis-à-vis each other, that is a meaningful question. For all of this, I think the statutes have to be amended. In amending the statutes, if you try to say that somebody who under all general considerations has a property right in the water doesn’t have it, or that it’s somehow less than what he thinks he has, you’re in trouble. It’s not going to happen. What you’ve got to do, it seems to me, is modify the statutory scheme, modify the procedure to streamline this, but you can’t go around taking anything away that people have, or as a political reality, you can’t go around taking away anything that people think they have. If you try to do that, I think the process is doomed.

Now here are a couple of ideas that I think could be put into reality without huge political ramifications or backlash. A statewide water court, or a statewide water judge who does nothing but water cases. This would probably require an amendment to the constitution, but it’s probably an amendment that could fly. A lot of amendments to the constitution would be meaningless if they attacked the substance of water rights. You’re not going to do that. That’s not going to happen, they’re not going to pass. We’ve tried it before and we can try it again, but it’s just going to be a waste of more trees from the forest to try to change the substance of the ownership of water rights. That’s just not going to happen. That’s political reality.

There are technical ways, I think, that you could speed up this process, and those include using procedures we now have or are now in place that don’t require rule changes. For example, we have a device called the Partial Final Decree in which the court notices up everybody whose rights have been adjudicated—everybody’s acreage is known, everybody’s priority date is known, everybody’s point of diversion, everybody’s duty of water—that’s all known. The court notices them all up and says come into court and make any objections you’ve got now to anybody else’s water rights, and if you don’t make them now, you’re out of business, you’re finished. This has required waiting sometimes twenty, thirty, forty, fifty, sixty years in order to make your inter se objections. And in the meantime, the process isn’t over—it’s just sitting out there open, and nobody has any certainty. Under a case called the State ex. S. Reynolds (Steve Reynolds then being the State Engineer,) vs. Sharp in, I think, 1966, the court set forth what you have to do to make your adjudication process constitutionally valid. It said you’ve got to give everybody the opportunity to object to whatever anybody else has been adjudicated—like Judge Valentine said. So how could you do that and make this thing speed up?

It seems to me that without a rule change, which might be invalid under the constitution, and without a statutory change, the court would have the ability to say, ‘Alright, instead of going from wherever the Lower Rio Grande starts down to the state line, we’re going to just take a ten-square-mile block, adjudicate all the rights in that block, and then we’re going to have inter se objections from within that block.’ As a practical matter, you know that that’s going to take care of 99.999 percent of all objections. You can leave the rest of it open for the rest of time, which is essentially what it’s going to be for all of us. You remember Judge Valentine’s last slide: we’ll all be dead by the time all of these things have wound their full course. So you have most of the rights and the gripes of one neighbor against the other taken care of, and after that, I think the issues will be minimal. That’s one suggestion I have for consideration.

Another is to make clear that these water right adjudications don’t determine who the owner of the water right is. The statute doesn’t say that. There is some debate about who you have to join, but still, water right adjudications do not determine ownership, they determine five items: the point of diversion, the place and purpose of use, the duty of water, and priority. That’s all it does. You’ve got to join everybody with a known claim so in effect, you’re having an influence on the question of who owns it, but still, it does not determine who own the water right. Keep that in mind, and the process goes a lot faster.

Another suggestion, which will undoubtedly be received with resounding numbers of ‘boos,’ and that is: reactivate forfeiture. Up until 1964, our statute, which was adopted as DL said in 1907, provided for forfeiture of water rights after four years of non-use without an excuse—an excuse being like a drought, or the fact that a flood washed out your ditch. But four years of unexcused non-use before 1964 terminated your water right. It was said to be a proposition of punishment for non-use of the water. It doesn’t sound very nice, but… In 1964, the statute was amended, and it presently provides that if you have four years of unexcused non-use, and this non-use continues for one year after the State Engineer gives notice of intention to terminate that water right or forfeit that water right, if you don’t put it to use in the year after the notice, you are—to put it in the vernacular of the street—screwed, and the water right is gone. I think the water balance that we initially talked about early this morning is somewhat inflated by claims that really should be gone—should have been gone years ago. This is one way to cause them to be really gone.

Next is the question of the Sharp case that I mentioned. Let me suggest to you that in my experience, the issues in the Aamodt case in particular, which was filed in 1965, were basically, with one major exception, over by 1970. They were gone. All of the non-Indian water rights were adjudicated. They were as close to final as in a practical manner they were going to get. What’s taken from 1970 until now have been the inter-governmental fights. 
How can we deal with those and make the process more palatable? In the long run, it is probably not going to make any difference to the length of time it takes to resolve these issues, but if you bring up the government vs. government issues first, and only bring in the individuals later—maybe that’s a way to go about it. The United States, the four Pueblos in the Aamodt case, the State of New Mexico, the County of Santa Fe, the City of Santa Fe—let them duke it out. What skin is it off anybody’s back? They’ve got issues they want to have heard—they can have them heard first. Why not? It keeps the public, if not entirely happy, at least somewhat out of the focus of the adjudication process, and lets them sit back and watch a good dog fight, for fifteen to thirty years, and when it’s all done they get to come in and say their piece, and have their water rights adjudicated. 
Obviously I haven’t gone through the details of all of this, but I think some variation on that theme could probably work, and would satisfy, I think, the requirements of our Supreme Court in the Sharp case that I mentioned earlier. The Sharp case said that you can adjudicate—you, State Engineer, can adjudicate a little area, then go over to another little area, and another little area, until the entire stream system is done and the only caveat they put on all of that was to say that so long as everybody gets a chance to challenge ultimately with respect to other water rights, due process requirements will be met. And I think that that is really the answer in terms of the existing frameworks—the actionary and constitutional framework that we have. That’s really the answer to speeding these things up, or at least keeping the grinding wheel off the backs of the water-using public, that is, individual property owners who have, really, the political power to cause this whole process to grind to a nasty halt and never get anywhere. I think it is very important that the political matters be kept in mind and we try to work with them. Here in the Middle Rio Grande is the ideal place to do it—you’ve got the political clout, you’ve got the water, and you really need to pay attention to it now rather than later.

