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 Let me warn you in advance, I have way too many slides and it’s going to be difficult to get through them in the amount of time that I have, so I’m going to rely on your ability to read faster than I can speak.
Notice that the title is the Fourth Amended Case Management Order. We’ve been trying for many, many years to figure out a better way to do this. 
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Here are details of the three main state court adjudications [Pecos, San Juan, and Lower Rio Grande]. There’s interest in this group, and I can understand, in filing a stream adjudication for the Middle Rio Grande. 
DL said the Pecos was “getting close,” and after fifty years, I’m glad that it’s getting close. Hopefully, we can try to figure out some way to do better. 
I can tell you an easy way to expedite adjudications. In the Lower Rio Grande, the hydrographic survey has been completed.

If I gave the State Engineer a few months to do some field surveys and make sure it was updated, and had them put it in the form of a Final Decree and sign that, then we would get finished within a year. But that is the equivalent of saying in a criminal case, “Well, we’re going to give him a fair trial, and then we’re going to hang him.” If you’re going to hang him, why worry about the trial? We have to worry about due process. This is a very important part; we cannot do it arbitrarily, and we cannot do it [by] ignoring the rights of everybody that has an interest in the stream adjudication.

As any court has to do, we have to look at the original source of the law, and this is originally in the 1907 Water Code that DL mentioned. This is basically the fundamental parts of the Water Code—the duties of the State Engineer. The purposes of a stream adjudication, I think DL also mentioned that you can get a lot of arguments about this, but from a fundamental standpoint, there’s two purposes. One is to identify and delineate the parameters of an individual water right so that an individual can protect his very valuable property interest; and the other, as indicated in the duties of the State Engineer, is to give the State Engineer accurate information so that he can perform the duties that he needs to do under the statute.

States may differ on the way they manage their water rights. New Mexico happened, in the Territorial days of 1907, to say that to do this in New Mexico, the State Engineer has to go to the District Courts and get a judicial determination of the water rights. The Groundwater Code
was added in 1931. Both of these have some difficulty because if you just use the records of the State Engineer, the permit system for surface water didn’t start until 1907. The permit system for groundwater didn’t initiate until 1931, and it’s not really a permit system until the basin is closed, and after the basin is closed, the State Engineer has management of groundwater similar to that of surface water, where you have to have a permit to do something. So you couldn’t rely on just the records of the State Engineer office to determine who has the rights because you have all these—many years of water use, establishment of water rights where the permit system wasn’t in effect.


I should have put a question mark after Who Controls, and I put that in that form because in the operation of the Stream Adjudication Rules Committee, there seemed to be an antagonism between the State Engineer’s Office and the judicial officers of the committee about this particular question.. And the bottom line is, neither one can do it to the exclusion of the other. 

Let me give an analogy to the criminal justice system. You have the courts and you have the district attorney’s office and although you have some private attorneys, the institutional structure of that is the public defender. And if each of those public institutions do not consider the position of those others, then you have difficulty within the criminal justice system to make sure that you have due process in that. 

And the same thing occurs in stream adjudications, although in a rather unique and different way that causes difficulties. First of all, it’s easy to identify the courts and the State Engineer as analogous to the courts and the district attorney’s office, but who represents that third leg? You have individuals that have water rights, and like criminal cases, each one has a right to come to court to have the matter adjudicated. But you also have the overlying issue that every water right owner, every water right user, on the stream has the potential of being adverse to every other water user on that stream system, so who speaks for that third leg? Both the courts and the State Engineer Office have wrestled with this, and wrestling with it is one of the major reasons why there has been such delay in adjudications of streams in state court, and actually in federal court, too, as far as that goes. So, you have to look at the entire process, try to identify what matters can be taken aside, and make it streamlined so we can do that.



Terminology and the Case Management Order…the Statewide Committee has submitted a proposed set of rules to the Supreme Court and it’s under review at this particular time. It does have some controversial matters and it’s still uncertain as to whether or not the Supreme Court will adopt these rules. And I will tell you as chairman of the committee, that in many instances, I’m not particularly satisfied with the rules. But I can tell you that we need to start somewhere and I think that this is a good start and it should be looked at not as an end product, but as a continuing product, a work in progress, so that we can identify the problems. We will have to start somewhere and I think at least we are starting somewhere with those rules. 

In the Lower Rio Grande, issues came up regarding how the court should handle what is referred to—and has in the past been referred to—as ‘global issues’, and sometimes ‘threshold issues’ which are issues that would affect large numbers of people along the stream and not be limited specifically to the issues in an individual case. And so I set up a committee, an attorney’s committee, to advise the court about how we could get some procedures in place so that we could address these that would affect all the entire stream adjudication without having to adjudicate these individuals time and time again in each particular case. What they have come up with, although it wasn’t a requirement and I kept reminding the committee that it wasn’t a requirement, ia a modification of some of the proposals in the stream adjudication. So these are the terminologies that you need to understand in the context of what the committee and the court is coming up with [as] a proposal for this fourth amended stream adjudication. 

Most everybody here understands what a hydrographic survey is, but this is a rather short version.

If you compare a stream adjudication with a typical civil case, then you have an unusual circumstance in a stream adjudication. In a typical civil case it will say that Joe Smith sues Sam Garcia because he breached his contract, or that Sam Garcia ran into him at the intersection, was negligent, and caused these injuries. So you have an identity of the parties involved. In a stream adjudication suit, you have the state sues everybody—all those who claim a right to use the waters of, in this case, the Lower Rio Grande stream adjudication, and you’re not identifying individuals. If you did, when we started out in the Lower Rio Grande we’d have had 16,000 names, which would certainly cut down a lot of trees for I’m not sure how many good purposes. But it is important from a due process standpoint because everybody has a right to know what’s being claimed, and what they have to do to come and defend. So one of the things our posed Fourth Amended order does is kind of bifurcate that. it has a summons, with a mailing of a general adjudication complaint to everybody whom the State Engineer has identified in the hydrographic survey that claims an interest in that. Notice that the parties are not named. And then later, before actual adjudication, the State Engineer will make an Offer of Judgment, and the Offer of Judgment will be specific to the specific water right, and will identify the specifics of that. But our proposed Fourth Amended Order on the service of the summons in a general adjudication complaint requires a response from the individual.


The response is called the Claimant’s Notice of Water Right Claim, and in this one it is a very brief description and formal description of the claimant’s assertion of his water rights and there is also an attachment where they can be much more specific. The more specific the claimant can get, the easier it would be for the State Engineer to use that information to make sure that the hydrographic survey is correct and can speed up the adjudication. But the initial response, the Notice of Water Right Claim does not require a water right owner or claimant to be very, very specific. In other words, “this is my farm at the northwest corner of such and such section of township so-in-so”—it just says informal description of the water right.

Now after the completion of the hydrographic survey, which has been completed by an opportunity for the State Engineer to take information from various sources and to make sure that they come up with the best description of the proposed water right that they can, they make an Offer of Judgment, and this is essentially the two together, the general adjudication complaint and the offer then gives that same kind of information that a regular complaint in a regular civil case would do. It’s this one—the response to that—that really initiates judicial action.


The response to the Offer of Judgment, and this should be after the individual water claimant and the State Engineer, with the ability of the State Engineer to go out and do field surveys and get information from various sources, if still, after all that, the water claimant thinks that the offer is incorrect, then he objects to the state’s Offer of Judgment.


The entire name is, “Monthly Stream System Issue and Expedited Inter Se Report,” and I didn’t have enough room on my slide to put the whole name. The reason why that’s so long a name is so it would reduce any kind of confusion about what we’re addressing here. We’re not addressing matters that come up within an individual’s sub-file dispute; what we are addressing are matters that affect the entire stream adjudication. 

This is an effort to modify the rules of civil procedure. We do not have—unless and until the Court of Appeals adopts the proposed streamlined adjudication rules, we don’t have any stream adjudication rules, and the courts and the counsel in each different stream adjudications have developed over the years procedures to try to fit the unique circumstances of a stream adjudication, without the guidance of any kind of rules. Unfortunately over the years, the same attorneys and judges weren’t involved and so the procedures sometimes have changed over time, and this has certainly caused difficulties. 

Even though certain procedures were not authorized or permitted under the standardized rules of civil procedure, certain things by case law have become accepted, and one of the things that has become accepted is the division or a bifurcation between what is referred to as a sub-file and an inter se dispute. Because every claimant has the potential of being adverse to every other claimant, he has a right, a due-process right to contest by the other [?] to anybody’s water right. 

So the State Engineer has historically bifurcated this. We first have a sub-file matter to see if the state and the individual claimant can agree on the water right, and if you cannot, you go to court and get the court to say that. After that’s done, you have an inter se where you give the opportunity to other claimants to come in and contest the specific water right. Although there’s no provision in the rules of civil procedure, either for an offer of judgment or for a bifurcated process, the appellate courts have accepted this to me the rather unique circumstances of a stream adjudication.

I won’t go ahead and explain inter se proceedings again, so give me the next slide.
Expedited inter se proceedings are kind of a specialized case of stream system issues proceedings. Expedited inter se means there is some individual right—I say individual, I mean some specific right claimed on the stream adjudication that may affect the entire stream system. A typical one that might be considered for an expedited inter se might be a Winter’s Doctrine right as mentioned by the previous speaker, because the Indian water rights certainly have a very early priority date and can affect the amount of water available for everybody else on the stream system. So maybe even before hydrographic surveys are done it may be necessary to have an expedited inter se proceeding. 

You can see the definition of a stream system issue that we have done means any issue that may affect the entire stream system, which would include expedited inter se stream systems. Now, think of what the rules require under the rules of civil procedure. Technically, if you really wanted to be real stringent about the rules, when an issue comes up and you have sixteen thousand water users on the stream adjudication, everyone should get a copy of the motion, everybody should get a copy of the briefs filed, everybody should get a copy of the notice, and we’ve certainly chopped down a lot of trees over that. So that’s why this monthly report is combined with trying to address stream system issues and expedited inter se issues to protect the due process rights of the individuals but while still reducing the burden that the regular rules of civil procedure would [entail].

Overriding everything we do is process, and one of the proposals in the stream adjudication Fourth Amended Order that is somewhat difficult and brings into questions whether or not we can protect the due process rights of individual claimants in this thing, is doing away with the requirement under the rules of—with Rule 4, which was originally amended to permit mailing of a complaint instead of serving a summons to individuals, by certified mail with a return-receipt so that they can be assured that they have done. One of the proposals that is in this Fourth Amended Order is to mail it out First Class mail and not return-receipt, so you can see that there is some consideration on this. But I do think that there is at least an argument that the very unique circumstances of stream adjudications may justify that, and it would certainly minimize the cost of serving—we in the Lower Rio Grande still have approximately 7,500 to 8,000 people that haven’t yet been joined, so it would make a significant difference on the resources that the State Engineer may need to join everybody so that we can address stream system issues promptly.


I’ll just give you a few seconds to read that one [on Service by Publication]. Notice that when you serve by publication, it says, “…shall contain the name of the defendant.” The proposal in the Fourth Amended Order—because you have so many defendants—is to just say, “all those who claim rights on the Lower Rio Grande.” Again, that’s a modification of the rules that implicates due process requirements of the rules


 
Here is the part of the existing rules of procedure that we’re working on to see if we can come up with something that gives the parties a reasonable opportunity to appear and defend.

This is what the current rule requires. It’s a rather complex and lengthy rule with respect to mail and publication, but these are the two things that our proposed Amended Order may affect [mail by return-receipt, and name of each defendant party identified].

These are the effects of the Fourth Amended Order on the existing rules of procedure [First Class mail; publication with names of individuals not listed; public announcements].


This is what Rule 5 says on pleadings that are filed addressing specific issues.


This is what the CMO, case management order, changes to Rule 5 would be. This is where you have that monthly report that’s published and individuals can subscribe to it. It’ll be published on the State Engineer’s website, and on the court’s website.


This is what was mentioned earlier, 


the complaint is now a bifurcated process.


The answer is also a bifurcated process. The answer is a short and plain statement—this is what the rules require.

What the Case Management Order provides is that you have to file your notice of water right claims in answer to the general adjudication complaint, and then after the State Engineer makes their Offer of Judgment, you have to file an objection if you want the court to resolve any disputes that you may have.

So that’s the very fast rundown of what we’re trying to do. If we don’t do something, considering how long it’s taken to get to this particular point, every one of us will only be remembered by…


…details on a slab of marble in the local cemetery.
Need to Expedite Adjudications  





Pecos Adjudication 		filed 1956





San Juan Adjudication 	filed 1972





Lower Rio Grande Basin 	filed 1986





Due Process 





Rules mainly to ensure due process.





Changes to rules naturally raise due process concerns.





But unique circumstances of Stream Adjudication justify changes in procedure.





Duties of State Engineer 


 


Per Water Code:





Has general supervision of waters of the state and of the measurement, appropriation, and distribution.





Shall make hydrographic surveys and investigations of each stream system





Courts must Adjudicate 





1907 Water Code Requires State Engineer to file adjudication complaint in District Court for surface water.





1931 Groundwater Code adds groundwater to the duties of the State �Engineer to manage the water resources of the State





Adjudications - Who Controls  





The State Engineer has generally determined the pace of litigation.





The Court must manage and control the pace to expedite adjudications.





But, no specialized rules for Stream Adjudications.





Terminology in the Case Management Order (CMO) 





Hydrographic Survey 


General Adjudication Complaint


Claimant’s Notice of Water Right Claim


Offer of Judgment


Objection To State’s Offer of Judgment


Monthly Stream System Issue and Expedited Inter Se Report





 Hydrographic Survey 





A field survey to identify who is using water in the stream system. Required by Water Code.





The survey reports on each water right and identifies water users and their addresses.





General Adjudication Complaint





The pleading that initiates the stream adjudication.





It does not identify individual defendants





Defendants are: “All those who claim a right to use the waters of the Lower Rio Grande Basin Stream System”





Claimant’s Notice of  Water Right Claim 





A form response that Claimants make after receiving the summons and General Adjudication Complaint





Offer of Judgment 





After completion of the hydrographic survey and an errors correction process, the State Engineer submits an Offer of Judgment to Claimant on each element of the water right.





Objection To State’s Offer of Judgment





Claimant’s response to Offer of Judgment. 





Puts the water right in issue and initiates judicial action to determine the Water Right





Monthly . . . Report �


Lists notices and other filed documents in lieu of actual service required by Rule 1-005 NMRA for:





Stream System Issues





Expedited Inter Se Proceedings





 Inter Se Proceedings 





Disputes between Claimants after the water right owner and the State have resolved any disputes.





Typically, individual Inter Se Proceedings do not commence until ALL Claimants have resolved their differences with the State and the Court enters a Sub-file order 





 Expedited Inter Se Proceedings 





An Inter Se proceeding that the court conducts BEFORE all sub-file matters between the State and all Claimants have been resolved.





These involve significant matters that affect most Claimants.





Stream System Issue 





Any issue, the resolution of which could affect all or a significant number of claimants.





 Rule 4 NMRA, Process - 1 





E. (1) Process shall be served in a manner reasonably calculated to apprise the defendant of the existence and pendency of the action and to afford a reasonable opportunity to appear and defend.





Rule 4 NMRA, Process - 2





“K (1) Service by Publication shall be published in a manner most likely to give the defendant notice of the pendency of the action,





    (2) and shall contain. .  (b) the name of the defendant.”





 Rule 4 NMRA, Process - 3 


 


“J. Court may order service by any other method or combination of methods that is reasonably calculated to apprise the defendant of the existence and pendency of the action and afford a reasonable opportunity to appear and defend.”





Service of Process �Rule 1-004 NMRA





Mail with Return Receipt





Publication (Name of each party defendant identified).





CMO Changes to Rule 1-004 





First Class Mail





Publication (individual names not listed)





Public Announcements





Service of Filed Documents �Rule 1-005 NMRA





Mail or deliver to other parties.





Where “Unusually large number of defendants” Rule 1-005 permits some modifications.





 CMO Changes to Rule 1-005 





For: Stream System Issues Proceedings


       Expedited Inter se Proceedings:





No mailing or delivery of filed documents





Service limited to listing on the Monthly Report.





Complaint  �Rules 1-007, 1-008 NMRA





1-007: Complaint.





1-008: A short and plain statement of the claim showing that pleader is entitled to relief.





CMO Changes to Rules 1-007 and 1-008 





The “Complaint” is bifurcated and served at different times.





	1. General Adjudication Complaint


 


	2. Offer of Judgment





 Answer  �Rules 1-007, 1-008 NMRA





 Answer: 





Short and plain statement of defense: 





Admit or deny the averments (admitted when not specifically denied)





No answer- Default Judgment





CMO Changes to  1-007, 1-008





Answer bifurcated, served at different times





Claimant’s Notice of Water Right Claim (Form)





Objection to Offer of Judgment





Default is to Water Right Determined by the Hydrographic Survey
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