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10TH ANNUAL ASSEMBLY PLENARY DISCUSSION
ADJUDICATION:  CURSE OR SALVATION?
Introduction

The discussions by the attendees at the Tenth Annual Water Assembly included many recommendations and advisory comments.  The transciption of the discussion and then the facilitator's notes are included below. The newly-elected Board of Directors, in reviewing the comments, should take this opportunity to build upon those ideas and suggestions.  The Board’s interpretation and instructions would in turn provide guidance to the Water Assembly and it's Executive Committee in future actions taken.

The purpose of the Assembly is to assure effective implementation of the Middle Rio Grande Regional Water Plan through an open, inclusive, and participatory process so as to achieve the common interests of the people and stakeholders of the region for a sustainable water future that balances water use with renewable supply in accordance with the stated goals of the Water Plan.
In general, the tasks have been aimed toward overall Plan Monitoring (mostly of governments), participation in regional groups and Education/Outreach to the general public on various water and plan issues, as summarized in the Annual Report.  Other ideas abound if funding is found!

In light of the Recommendations, as well as the purpose of the Assembly, how might we accomplish what tasks?  For instance, should the Water Assembly play any further role with respect to Adjudication?  If so, what role should that be?  Should we carry on with some of the Recommendations from the Plenary Discussion?  What actions might we take?  What might be the vehicle to do this - Community Conversations, an electronic bulletin, adjudication workshops, etc.?  How should the Assembly start the process and proceed?

FACILITATED GENERAL DISCUSSION

Lucy Moore

June 10, 2006

1:45-3:00

From Agenda
Adjudication affects and is affected by drought, transfers, priority administration, banking, markets, reduction, compact compliance, treaty obligations, cultural values, environmental concerns -- for urban and rural residents in the Rio Grande Valley. Learning from others, what recommendations might we make to avoid previous pitfalls?

Chapter 10 of the Middle Rio Grande Water Plan contains Recommendations, including:

R2-1—Adjudication and Water Rights Settlement  - Identifying, quantifying and prioritizing water rights is paramount to better water management. Currently, the State Engineer uses the process of adjudication to accomplish this.  It is recommended that this process be utilized in the region unless a more expedient, equitable, and less costly process is created.  Alternative dispute resolution should be considered as an option.  Furthermore, this plan recommends that the legislature appropriate and the State Engineer direct sufficient funds to prepare the necessary information, including hydrographic surveys, to identify, quantify and resolve priority ownership rights.
Not meant to be a limiting factor in any way, questions were included on the agenda (1) to stimulate ideas and thoughts while speakers provided insights into the issues around adjudication, and (2) to initiate the plenary discussion to consider recommendations we might make to reduce the adversarialness of the process as well as the protracted nature as currently practiced.  

Questions we might consider:

    What Should We Do? What Recommendations Can We Make?     

    For adjudication in our region: 

*  how do we minimize the time?  the cost?

*  what suggestions would we make?  

*  what steps or process might we recommend?  

*  what should be done – when and by whom?  

Plenary Discussion

Elaine Hebard: Excuse me while I just intervene here. I got to work on the sub-regional water plan with both Gilbert and Peter and a bunch of other people in the Puerco and Jemez, and we’ve talked a number of times about the process here. Putting this whole panel together today, I had the chance to talk to all the other speakers. A couple of points: Gilbert—man, that was powerful!—both of you guys said but for an adjudication already underway, you probably wouldn’t have gotten to the point of speaking to each other. Gilbert also said, “You know, until we started to talk, I didn’t understand his religious beliefs; I didn’t know that water had to go by the Pueblo. Now I understand it.” If somebody told me my religious beliefs weren’t valuable, I’d say what are you talking about? Getting to understand [others’] belief systems is very important.

Also, the notice that ‘you’re being sued’ was very much a put-off, and made it difficult. There’s just a whole lot of lessons here that I hope people have been hearing. 

Evelyn Losack: I farm in Corrales, and have to give music lessons to support the farm. Our only hope of surviving is because of work like [Gilbert and Peter] have done. Thank you both.

Frank Titus: [?] factual information that’s relevant to this matter of Rio Rancho or other cities claiming large areas into which they can expand. Much of the area that is in question in Rio Rancho, and others to the west of Albuquerque claim they wish to expand into and will demand water for, has no useable groundwater. That means if they are allowed to expand westward from Rio Rancho, they will have to take water out of the Jemez or out of the Rio Grande and pipe it over there. In my book, that raises a question of propriety.

Lucy Moore: I’ll take other questions on the Rio Jemez video and speakers, and then I want to turn to what should we do or recommend as the Water Assembly. First let’s spend some more time on the Rio Jemez.

Elizabeth Chestnut: I’m wondering what Rio Rancho can actually claim since they don’t—they’re not a senior user. Have they actually got rights that are transferred from priority users to them? Can someone clarify this for me because I don’t think that’s legal. If they bought—how does that work?

Elaine Hebard: It’s going to be a transfer to offset their groundwater pumping—their purchases of pre-1907s.

Elizabeth Chestnut: But the thing is, if it’s all over-appropriated anyway…

Lucy Moore: But they’re buying existing senior rights.

Elizabeth Chestnut:  From who? Farmers in the Jemez sub-region?

Elaine Hebard: Yes. They could even buy water from Socorro…

Rip Anderson: I got a letter yesterday that offered eighteen thousand dollars an acre-foot for my water rights, from the Water Bank.

[?] Are you going to sell?

Anderson: Hell no. The point is, it was sent out to all people who are irrigating in the MRGCD. I just happen to be one of a jillion that got these form letters.

Elizabeth Chestnut: Okay following on that, that’s part of my question—is there any way of stopping this process?

Elaine Hebard: In an acequia, like in San Ysidro, if the acequia group meets, under the laws that were changed in 2003, yes, they can. In the MRGCD, it’s a different story.

Janet Jarratt: The MRGCD is different, although it absorbed seventy-one acequias when it came into existence. Although we still have the acequia culture there, we don’t have the protection of being in an acequia association, with the exception of La Joya. So you still have that whole history, the culture, the thought processes, the whole business. One of the problems is that Rio Rancho buys water rights out of Valencia and Socorro Counties. Santa Fe, too—hundreds of acre-feet of water rights have been transferred from Socorro to the Buckman Field. 

So one of the things perhaps to be looked at—and this isn’t about adjudication as much as it is some of the transfer policy—should there be or shouldn’t there be a geographic boundary for where realistic transfers can take place? Where you can really discontinue a surface water use and make a difference in the groundwater, because these are being purchased to offset groundwater pumping effects on the river. But if there’s two hundred miles between the [two] points of diversion, is it realistic? Clearly, since we’ve had a groundwater flow change in the Albuquerque reach, the status quo assumptions of what it takes to offset groundwater pumping is inadequate, and has been for many decades. So that’s something that isn’t strictly about adjudication but shouldn’t there be a geographical boundary of reality for addressing these transfers?

John Hill: Suppose somebody with very junior water rights, and I understand that that takes care about of three-quarters of the water rights out there, sells them to Rio Rancho. Rio Rancho is going to pump, so now in a dry year, Rio Rancho ought to go dry because they have junior water rights. But reality says it isn’t going to happen that way, so that, in effect, this process is creating, it is stealing—they’re selling things they don’t have.

Gilbert Sandoval: In answer to that, my understanding is that the State Engineer is supposed to approve or disapprove all water transfers. So where do you think the responsibility lies in granting water transfers, regardless of where Rio Rancho happens to have the money to buy the water rights from? The final decision is up to our water administrator—the State Engineer’s office. To me, the easiest way is the pressure should go to the person making the decision—to pressure them, because Rio Rancho has the money and the political whack by number of votes to politically do whatever they want.

[?] All our lawyers are gone!

Lucy Moore: Yes, I know. I was looking around and there’s not a lawyer in the place… Next year, we’ll put this portion on first thing in the program.

Gerald Shultz: I wonder if Gilbert would address the issue that’s forbidden? He talked about growth management?

Gilbert Sandoval: That’s a political hot potato because whether we want it or not, our laws say serve the greatest number. Well here in New Mexico, politically, Rio Rancho has the money and they have the votes. And our representatives that are supposed to legislate this stuff and direct the administrator of our water, the State Engineer, always gyrate towards the highest number of votes and dollars. Until we can get them weaned out of that and commit themselves to the values held by the people that are here, we’re never going to see that. It’s a dying battle.

John Hill: Down in the southwest part of the state there has been—there’s still some fair amounts of water and not so many people living there. [?] hundreds of miles of pipelines, if some people want to sell it. A lot of these cities not too far away would build these three-foot pipelines… Out in Dakota where I come from you’re talking about sixty-mile pipelines to move groundwater to communities. It’s happened.

Gilbert Sandoval: The New Mexico state legislature and government advocate growth because of economic reasons. The cities and the counties also do that, so you’re looking at people who are inviting more and more people to the dinner table and yet we don’t have the water to feed them. I would suggest to the Mississippi River and the northeastern part of the country, let’s put a ten-foot pipeline from there to New Mexico, and then these people that migrate from there to here can bring the pipeline with them.

Janet Jarratt: I would just interject a couple of cautions. One thing is that only pre-1907 water rights are transferable in the basin, so you can’t actually transfer the junior water rights from surface to ground. You can’t change the point of diversion for those. But you do have a problem with pre-basin wells within municipalities; those—that pumping is not required to be offset, so that has created problems. That’s one caution, that you can’t really move junior water around. 

The second thing is, I would be hesitant to equate the people who live in municipalities with the politicians they elect on this particular issue. There have certainly been a number of surveys—like the one from UNM’s Institute for Public Policy—where the residents of municipalities value the open space and the farmland and the culture. The problem you have, in my opinion, is with campaign contributions to politicos, not the votes. 

I think there’s an educational process that needs to happen with county commissions and city councils particularly, because the cost of community services for that kind of development is much higher than the tax dollars brought in, whereas agricultural land has a very high rate of return in terms of community services. It only costs about thirty-six cents to provide community services for every dollar of tax money that agricultural land puts in, not counting the gross receipts taxes that are added in when you have direct sales to that community. It’s about a dollar twenty-six for every dollar of taxes paid for urbanized areas. What they see is this kind of influx, but it’s temporary, and Rio Rancho is cited repeatedly as being the classic example of balancing a budget on the assumption of unlimited growth, so that small impact fee they pay up front is balancing their whole budget even though it isn’t actually offsetting the costs of community services. So I think there are several ways to go. One is to educate the people who are spending our tax dollars on the difference between gross income and net income, and the second is to be very careful not to equate urban dwellers with the politicians that are garnering the campaign contributions and pandering to those contributors rather than their real constituents.

Frank Titus: When I stood up a moment ago, I wanted to give you some factual information. Now I want to give you some judgmental information. But it’s optimistic. I worked as Tom Turney’s science advisor for three years. I watched him take almost five years to learn enough to reach some really difficult conclusions and to implement some policies that were uncomfortable for people, but were essential. He started us in the process of modernizing the way we look at managing our water resources. Bless him for it. I want to tell you this: my personal observation is that John D’Antonio has the potential to make contributions that are at least as fundamental and as beneficial as Tom Turney. But we as citizens have to try to make sure that the Office of the State Engineer is not up for change every time there is a gubernatorial election. It has taken John D’Antonio—even though he has worked much of his professional career in water resources—several years now to get his arms around the complexity of the system about which he has to issue orders and guidelines. In my judgment, he is there. The scariest scenario is that either this election [or the next one], somebody else will get elected governor and John D’Antonio, who we have paid to educate himself to wisely manage our water resources, will be replaced by some guy who has to start all over again. That’s my focus, something that I’m trying to contribute to in terms of wise water management in New Mexico, to create a scene where it becomes uncomfortable for governors to change the State Engineer when they’re newly elected.

John Hill: One observation. You can buy as much land as you want in New Mexico for five hundred dollars an acre or less. You can buy the same unimproved land with nothing on it except that there’s a map that shows schools and all those good things, for thirty thousand dollars a lot, which is a hundred and fifty thousand per acre. So, five hundred or a hundred and fifty thousand—all speculative—and the increasing value is the promise of new schools, the promise of new roads, the promise of water, and the promise that we will build a viable community. With that kind of profit margin, there is a great tendency to buy legislators or whatever it takes. That’s what you’re up against if you try to put a stop to this leakage.

Leslie Kryder: I’m just thinking along the lines of recommendation ideas. This is a partially formed idea and I’d like to hear from other people if there’s better ways to form it. Somebody this morning was talking about starting the adjudication process and taking little patches of areas ten miles square. I guess an idea that’s very interesting to me is the thought of beginning to manage things along watershed lines. I don’t know exactly what that looks like for the Middle Rio Grande, but if you were to take this sectional approach to adjudication, and you were to mark the sections off not in squares necessarily, but along the lines of all the water that flows into a certain point in that watershed, all the water above it, and then take another subsection of the watershed, and do your adjudication that way so that you have built into it an alignment with the hydrologic reality of the stream system you’re adjudicating, it seems to me that there are some advantages inherent in that, but I’d like to hear from other people about that.

Lucy Moore: That gives me a chance to just go over for a minute some of the things we heard this morning from the speakers, and this afternoon from Peter and Gilbert, that might be considered as changes…[break in the tape]

Deb Hibbard: I find people generally pretty ignorant about how a watershed functions and where the water comes from beyond the tap. I think that if there were this watershed basis by which we begin to address things, people would get better acquainted with the actual watershed. It would also bridge some of those gaps we were talking about with people who move here from away and are used to forty inches of water a year. And then a second thing for me is conservation. I know I sound like a broken record, but I think we have that American attitude that there’s always more—if we just find it, there’s always more. Right now, the way conservation exists in Albuquerque, it’s not true conservation, it’s just a reallocation of water. If I put less water on a tree in my yard, then it’s going to be used up on the west mesa. 

I think that if we really do conserve [we should] possibly look at a system of tithing to the river an amount of the water conserved, or tithing to our natural system where we really feel like we’re conserving water. Another thing is, I was really struck by the remarks made by Everett Chavez, who spoke at the Reservoir Ops meeting not too long ago. He talked about values. It really struck me that the system and structure for allocating water changed, and even the determination of prior and paramount rights—like he said, it’s about more than just economics. Right now [everything] is determined by economics. If the tribes got their water right determined by beneficial use of the natural system, there’d be a lot to their water right. Those kind of values—we are the only state in the west that does not commit water to the natural system. These are the kinds of things that we need to take into consideration. A lot of what we do is based on scarcity and if we begin to look at how we can really use less and not compromise our existence but enhance it, we may do a whole lot better in return.

Bob Wessely: I wound up [?] very unhappy because I think I heard about a system that’s worse than sick, it’s nearly dead.[?]. We need to think about something far more serious than Band-Aids. And the little pieces I think I heard—the lower right corner of your left sheet—the ‘educate before sue’ and ‘take charge without lawyers’ are two necessary rudiments, but I think the first one is more than that. I think you need to get to an agreement before suing, and then have the suing be pro forma. Because I think—let me say the lawyers but I’m not sure it’s just the lawyers—have made such a mess out of this suing process that they’ve got to be taken out of the process more than casually. The other thing we need is pressure to get the stakeholders to come to the table. There needs to be some kind of an ‘or else’ to encourage people, Gilbert’s two-by-four or a logical equivalent by some of the ingredients. I’m not sure what the solution is, but I know it’s not bits and pieces. That will never do it, and I’d like us to think very seriously about major revamping, not casual revamping.

Andy Smith: These annual meetings should cover much more than one issue. For example, at every meeting there should be a review of the progress that’s been made and all the areas that are of concern.

Lucy Moore: Is there an Annual Report on the website—does that cover that, Bob?

Bob Wessely: It would cover a meaningful piece of it, but it’s certainly not complete in that sense.

Lynn Montgomery: I think there’s a problem where we’re not really administering our water correctly. We’re only doing it in a halfway way. We’re trying to do it by macro-managing our water. The State Engineer sits at the top and everything floats down from him. The acequias have a tradition of annually distributing the water. It’s called rapartemiento, and that’s an annual gathering—or even more if its necessary—where all the parciantes of the acequia get together and determine where the water’s going to go and how they’re going to use it—what’s best—amongst themselves, and there’s certain criteria that they all have. Each acequia is different. It might be priority, it might be number one, or whatever, that they use to determine as they always have. Now a water right is really a solution to a conflict over use of water, and it’s an extremely valuable thing that people have come to this and actually found a solution. 

What we need to do is institute micro management of our water administration. I suggest that we do that by legislating community water administration associations, just like acequias, that are political subdivisions of the state and have water banks, like acequias do, that are not used to wheel and deal the water commercially, but are used to hold the water to ensure that it is there for the people. And that acequias and other entities that hold those rights are allowed to lease water rights to these associations, and these little neighborhood groups—they have to be very small—everybody gets together every year and determines how they’re going to use their water, how they’re going to expand or constrict their use. I think we really need to start looking at the other side of water management.

Rip Anderson: Leslie suggested a watershed-based adjudication. I think we’re all dancing around and ignoring the nine million pound gorilla that’s in the room, and nobody has put it up there yet.

Anonymous audience member: Amen!

Rip Anderson: But it’s the idea you have—what is driving the main water problems within the Rio Grande valley? It’s Albuquerque and Rio Rancho, so why don’t we attack that problem first?

Gerald Shultz: The word is ‘sprawl.’

Lucy Moore: And how would you attack? In what way?

Rip Anderson: The adjudication process or a negotiation process to work out ways where they can transfer water rights or else they can’t transfer water rights, as an example of just one issue of many. I’ve looked quite deeply into water rights within the middle Rio Grande, between Bernalillo and Isleta Pueblo, and what you have in this area is a totally different process than in the water system below or above, in that the two cities have pumped down the water table such that the underground flow of water is from Isleta Pueblo north to central Albuquerque, rather than downstream as it used to be. So you have to treat this totally different, as far as the farming, the water recharge, as far as everything. This is an area you could break out—although there’s no watershed really coming into the area—this is an area we’ve got to sit down and fix first, ‘cause it’s the nine-million-pound gorilla. Then move north and south.

Peter Lupsha: I think that—let’s take the last two ideas. Lynn has a good idea about micro-management but it overlooks the problem of the middle Rio Grande in terms of MRGCD. Shah and friends manage the water and I don’t think you’re going to micro-manage that one. Recently, Las Vegas, New Mexico stopped domestic water hookups. I like that idea. I don’t think that in times of drought building permits with domestic water hookups should be permitted, particularly on land that has never had a drop of water on it ever. Do I think I can win that one? No. 

Basically what I come down to is a) I would love to de-moneytize water rights: get it out of being an economic product. I don’t think that’s doable either because people look to it as a way of making money. And there are even people investing. So I kind of push what Peter (Schoenfeld) was talking about this morning, about going the procedural route, trying to take some little bites and changing procedures while at the same time doing your best to tie water to the land so land and water can’t be separated, which is one of the big dilemmas at the present time and leads to the monetization of water as an economic commodity rather than a social good. 

Water is like air—we all need it. It shouldn’t be an economic good. Air is becoming one, water already is. Can we go back? I don’t know, but I do think we have to slow down, perhaps using the existing procedures that Peter talked about. There are some little things we might do through legislation, or perhaps a constitutional change that might change the system somewhat. That’s about all I think we can do.

[gap due to disk change] 

Jake Vigil: …you have the acequias that also feed the groundwater table. If you transfer that water to Rio Rancho, it’s not going to percolate into the water table. The only use you’re going to get from that water is from the sewage treatment plant. So I think the State Engineer needs to address if you’re going to transfer water rights from one location to another, you’re going to have to scientifically or engineering-wise compute exactly what that’s going to do to the groundwater table. If the State Engineer approaches that, then it’s going to limit how big Rio Rancho can grow and how big the city of Albuquerque can grow. if you don’t have the water, you’re not going to grow.

Marcia Fernandez: Dovetailing on what this gentleman said…I’m president of the South Valley Coalition of neighborhood Associations and we’ve been working with county staff for almost two years now. Citizens went to the county and said we’ve got a problem and we’d like to work on an agricultural preservation plan for the county. We have been doing that. Little by little we’re producing documents, and little by little, our suggestions are being incorporated in the county zoning code and county subdivision ordinance. Just two weeks ago, the county commission voted in the work that we did saying that if a developer comes in and wants to develop a piece of land, and there is an acequia or ditch on the property, that now has to be drawn on the plat, a sketch of the plat must include that, and it is now considered an easement protected under county code. You can’t put a fence across it, you can’t dam it up, you can’t divert it, you can’t close it off, you have to leave a thirty foot easement so people upstream and down can clear the ditch—if you’re not going to use it the people who do must have access. 
These are the kinds of things that could have some real positive effects on how water is handled. It doesn’t create any more water, but maybe it will help create awareness. And the whole problem is education—people need to know what’s going on and they need to go to meetings. It’s really horrible sitting in county commission meetings; it’s horrible, sitting through the city’s EPC meetings, but if you don’t do it you don’t know what’s going on. That gorilla that’s sitting in the midst of us is that we have a finite resource that will support a finite number of people, but as long as the money keeps pumping into City Hall in Rio Rancho and Albuquerque, more people will be drawn to the area. Somebody needs to say you know what, we’re going to have to close the door, impose a moratorium, be really brave, stick our necks out, lose some money, lose some political will and be totally incorrect, to protect this region for the people who live here and who have been here for generations. This to me is a matter of life and death.

Jim Jackson: I’m with the State Land Office. First, an editorial comment. In the past, Steve Reynolds used to say, ‘Impairment is what I say it is.’ He also looked at aquifers and said, “Plan for a forty-year lifetime of that aquifer,” so the problems we’re talking about have been going on a long time. As far as taking Albuquerque first—watch out when you grapple with a gorilla. Basically the gorilla will wind up with all the political power. Rio Rancho and Albuquerque have a forty-year span for the water—I agree with the concept of dealing with them first, but be aware because they’ll grab all the water. 
As to what we’ve heard today about rule changes. You need a template for all the districts, like Judge Valentine was talking about. If you go with the system, as it exists today, you’ve got to have that template [because] every district court judge is faced with adjudication and a lot of them have no water background whatsoever. They don’t have the slightest idea how to handle it, and like Judge Valentine says, they re-create the wheel. One of the things I think you folks should consider is a template with rule changes such as Judge Valentine’s [where] you can implement some of the things you’re suggesting now. 
As far as the statewide water courts, that’s statutory and you’d have to go to the legislature for it. There’s been a lot of discussion on it and you need people with expertise in water. It’s a good idea and I recommend that, but it’s a statutory change. Existing procedures, the partial final decree I think is a good idea. I got really nervous—for the same point as the gorilla—when you go with the inter-governmental first. I work with the State Land Office and that’s a great idea from the State land Office perspective—let us get our bite in there. But as far as the inter-government, trying to break it down to people who are involved, if the inter-government does it first, they’re going to take the lion’s share away from the people. The ombudsman program’s a good idea. Learning about each other and trying to do it
Aother editorial note: the interstate compacts that have been the most successful have been the interstate compacts where basically they have a system to decrease or increase the amount of water—it’s not a set number. Those have been the interstate compacts and the international treaties that were the most successful. However, in our system it doesn’t work that way. You have to totally change our water law. Too many people—the farmers have too much at stake as far as what they have. 
And the last thing is, one of my responsibilities was to look over all the water bills in this last legislature. Almost none of them passed. Two years ago I remember the governor saying, “This is the year of water—we’re going to take care of water. This is where we’re going to do our state plan!” and whatever. This year we finally had excess money and we finally had a lot of resources being suggested to go toward adjudications and they were all vetoed!

Audience member: What do you think of forfeiture?

Jim Jackson: The way it’s been corrected it’s really good. You have four years before you even get to forfeiture, you’ve got the one-year notice, and I say, tough. As far as implementing, I’m for forfeiture. Oh, and ‘take the attorneys out,’ I’m not really a practicing attorney but I am an attorney and I don’t think that’s a good idea. No, actually, I do think that’s a good idea.

Tom Hill: To what he was saying about the legislature—I think there were two things that passed the legislature this year that are very important. One is House Joint Resolution 6, which puts a constitutional amendment on the ballot in November for voter approval to make the Water trust Fund a constitutional entity. It now is a statutory entity and it can go away any time the legislature wants. If approved by the voters it will become a constitutional entity. Associated with that, the Water Trust Fund was created three of four years ago as a permanent type fund, but never funded. This session there was an appropriation of $40 million for the water Trust Fund and I think it would be a good idea for the Water Assembly to take an interest in both of those issues.

[?]: I was going to ask you guys on the two-by-four to the head—is that Napoleonic Code, Roman law, or Anglo-Saxon?

Gilbert Sandoval: It came from the Spaniards.

[?] The next thing, we can’t throw out the lawyers, we need their expertise. They have a tremendous amount of knowledge. They can’t rule the roost—that’s the important thing. We need their information. You can’t get along without a lawyer today, period. Number three, we’ve got to educate ourselves. We’re talking about educating the whole state here, which would only take forty years, maybe two hundred years, but we’ve got to educate ourselves in here. We could have classes once a month at least to talk about this. My head is swimming—I’m not a stupid guy, but all this stuff—just one of these items would take us eight months. We need the education first.

Elizabeth Chestnut: The Water Assembly is working on a college course at Continuing Ed to teach these issues. I may be secretary, but I’ll tell you, I was away for a couple of years and my head is swimming too and I actually have some background, at least informally. These issues are very complex, and the players—I volunteered, I must be nuts—to make a list of all the players, and you can just throw out acronyms like crazy—the OSE, the ISC, I mean you could go nuts [just learning] the players. We talk about Jemez outlining who the players were in that one—it’s complicated.

Lucy Moore: Elizabeth, where is that course going to be?

Elizabeth Chestnut: UNM Continuing Ed. I think it’s approved for this fall.

Evelyn Losack: Who are we laying the burden on of continuing this process? All volunteers?

Lucy Moore: Yes. The Water Assembly is a volunteer organization.

Evelyn Losack: God bless you. The reason I came today—well, I’ve always been interested—but I’ve shown some of you a letter I got from Bill Turner offering to buy my water rights. I have a little bit of a farm and I totally feel with all my heart that anybody who has pre-1907 water rights and sells them ought to be lynched. We have people all over the state that do that. He goes through all the files to see who has pre-1907s and they get a letter and he’ll buy them for ten or thirteen thousand dollars and acre-foot. What is that going to do to somebody that has an acre or two? They’re going to sell them, like a bunch of jerks. Or we have an instance of somebody you all would know and I’ll get crucified if I say the name, three-hundred acres in Socorro County that sold the water rights and is going to do drip irrigation. Then as far as those of you that like wine and grapes and so forth, they’re irrigating land that has not been irrigated before.

Janet Jarratt: There are a lot of comments about holding the water to the land. I think there’s an opportunity to deal with that by trying to affect the transfer process in the guise of public welfare. Currently, public welfare has been determined to be compact compliance. That’s been pretty much the extent of public welfare in protest hearings on water transfers. But one of the things the Water Assembly has a good role in is crafting a public welfare statement and to try to carry that forward into the transfer process. And that should include things like the fact that in the Middle Rio Grande, more than fifty percent of our aquifer recharge comes from the process of flood irrigation, and it isn’t all coming from the ditches. It is highly variable across the valley floor. You have those things, you have ditch bank riparian, you have all these things that are considered public goods…people in Corrales are screaming bloody murder at the conservancy district for lining some ditches, and yet the district is being called on by the feds to get more efficient and line the ditches to stop the leaking. So there’s a real conundrum there: you’re damned if you do, and damned if you don’t. 
I think we need to make these local decisions about where we want to live, what does it need to look like. That is our public welfare and it may or may not be that conservation is really reallocation. Things like that can be [addressed] in a public welfare statement to guide the transfer process. Packaged with that, perhaps a reevaluation of the geographic area for where transfers have reality—not just moving paper around, but where it’s really hooked to a wet water difference. Maybe there’s a difference in how much water the State Engineer allows you to transfer off your three acre feet. Now you have three acre-feet of use on agricultural land and you can transfer 2.1 acre-feet of it, but that number is variable all across the state. Maybe there needs to be an evaluation of how much can be transferred off, based on public welfare, and what should remain with the land. There’s a broad avenue there, and I think, a real role for the Water Assembly in that. 
The other thing I think you really have to look at seriously if you’re going to deal with the nine-hundred pound gorilla and the growth: if you have public welfare, if you have some constraint of any kind on transfers, you’re also going to have to limit the entity’s ability to take water rights from unwilling sellers, in other words, eminent domain. You have to realize these water rights are a severable property. They can be condemned. So even though you work really hard with the City of Albuquerque or Rio Rancho to limit transfers, you’re increasing the pressure on them to condemn within that smaller area that they affect. So I think you have to be very careful of what you do, and make it a two-pronged attack. 
Another couple of things… Ed Payne gave me a call. He had to leave, and on his way out, he saw UNM’s Dispute Resolution Center. He wondered if perhaps that group—whatever it is—could be utilized to hash through some of the ideas that come out of today’s process, and in some fashion come up with some crisp, clean ideas to take forward. The second thing—Ed wasn’t here, and I think the need for adjudication was reiterated with what happened in the Jemez with the ‘two-by-four over the head’ business—but Ed’s question was whether or not the Water Assembly could sue the state to pursue adjudication, just to get the process started in some guise. I thought that was a fairly gutsy thing to toss on the table. It seems clear from this morning’s discussion that the state is going to look to Active Water Resource Management rules rather than an adjudication process in the Middle Rio Grande, so if we want adjudication, we’re going to have to push for it. EBID sued to get adjudication, so it’s conceivable.

Gilbert Sandoval: I’ve already talked more than I should but I just wanted to explain a little bit about—where it says, ‘kick the lawyers out.’ Lawyers still hold a very sacred spot in my heart; I still love them, especially when I write the check out to pay them. No, there’s a need for them in the process, very definitely. They have the expertise and so on. I just meant that when you sit down neighbor-to-neighbor in these discussions, we come up with the solutions that we want, and then pass them on to the lawyers for their blessing and review, make sure that they’re a legal document. I didn’t mean kick them out completely—we would be floundering. 
The other one I’d ask that the Assembly kind of pursue, that maybe should be included as a part of adjudication since they do hydrographic surveys in the process, is that they do a review of the watershed, because basically our water comes from there. Precipitation comes down and we’re not taking advantage of the entire benefits of that precipitation because it is not being absorbed into the ground the way nature intended. Maybe [we need] a good review of the watershed conditions. Just looking at our watershed in the Jemez, it is in deplorable condition. It is not capable of taking advantage of all the benefits of precipitation because it will not absorb it into the ground. It is transpired and evaporated before it even has a chance. So, corrective action, better management by the stewards of the land who hold 90% of the watershed, which is the Forest Service… They have largely abandoned the managements necessary to make that a healthy watershed. That should be addressed in adjudication and pressure put on those governmental agencies that are supposed to manage it.

Andy Smith: It is extremely important to press for improvement in the efficiency of this irrigation system. It’s one of the most inefficient in the country. 

Lucy Moore: Which system, Andy? The MRGCD?

Smith: The whole irrigation system in this region—more than a thousand miles of canals and ditches. Plus, anybody that’s got open water needs to work on it.

Joe Baca: I’m a farmer and I deal with a lot of other farmers and as far as irrigation efficiency it’s down to a T. It depends on the type of soil that you have how you water your crops. We’ve been practicing water efficiency for hundreds of years already. We don’t put the water out on the street like they do here in the city!

Smith: The real problem is the conservancy district, not the individual farmers.

Bob Wessely: A couple of points.
· The first one is following up on a point that Peter Pino made in the film. He said they don’t use the groundwater for shade trees, lawns, or car-washing, and I think there are some lessons from the folks who have been here for a gazillion years that we may want to propagate. 
· Also, I think the point that Peter Schoenfeld made this morning that we want to be careful about is pursuing adjudication before this apparently fundamental ground rule that you have to have your process in place before the suit starts. We need to keep a background eye on that. He said that once the adjudication suit starts, you can’t change the procedures, so we’ve got to get our procedures in place before we get anybody suing anybody. 
· Then there’s another thing that Judge Valentine said—he said that everybody in the process can be adversarial to everybody else in the process, and I think in the Lower Rio Grande, you had 16,000 people—that’s something like 255 million pairs of adversaries. That’s scary as hell. I just wanted to point out some of the numbers we’re dealing with if we follow the process that’s in place. 
· And lastly, on the question of growth, this is kind of a pet peeve. The new residents in the region—a little over three-quarters of them move here. It’s not all growth from within, as some folks, particularly politicians, would have us believe. One of the things we might want to think about when we’re looking at economic growth is ensuring that economic growth hires people who live here rather than people who live in New York.

Elaine Hebard: It seems to me that this conversation might want to expand. I’d like to suggest that we not only challenge the state to fund the process for adjudication, and to fund the education of the folks here, but perhaps also another series or two of community conversations. For anybody who hasn’t been involved in the Water Assembly, community conversations were our way of going throughout the region, having meetings in Valencia County and Sandoval County in various neighborhoods to be able to draw people to talk about the pros and cons of what might be recommended. [We might] continue this discussion and put a little pressure on the State Engineer to do the right thing, as well as talking about transfer criteria. I know that the concept of adjudication and transfer criteria are separate, but as we make it more feasible for water to be transferred from one use to another through the process of adjudication, at the same time, [we should be] protecting the community, protecting the Jemez folks, by having that discussion about what kinds of transfer criteria might be in place prior to these mass transfers. So I guess I’m proposing two rounds of community conversations, and proposing that, really, to the Water Assembly as well as the State Engineer. 

Lynn Montgomery: I’d like to comment on what Janet was saying about public welfare. It’s one of the three criteria that have to be met—theoretically—to transfer water rights in this state. The courts, the State Engineer, and everybody in government have been running away from doing anything about ascertaining the criteria of public welfare and what it really means. When you are in a transfer case and you try to bring it up, you get shut down real quick. They don’t want to do it. 
I think we need to get serious about public welfare. The first thing of order, especially in this state with all of its old cultures that value the resource and its continuity—we keep hearing about handing it down to future generations—we need to be able to have that as the bottom line. We cannot take water that belongs to future generations. That is a public welfare issue because the public has an expectation of the continuity of the resource. It’s against the public welfare to destroy the resource and take it away from future generations. That should be the bottom line of any administration of water in this state. We need to find a way to get public welfare at the top of the list, where it should be. The first thing in the state water code is that the public owns the water. The state has a duty to administer the water in the public welfare, and to make sure that that water will be there for future generations.

Gerald Shultz: I think that uncontrolled growth is a problem, or a source of many problems of our society. I think one of the ways you deal with uncontrolled growth, which is managing growth, is to have strong land use codes so that zoning and planning commissions can put some teeth into what they say. It’s a valid way of doing it without getting social unrest started out there.

Deb Hibbard: I just wanted to modify Andy’s suggestion in terms of these efficiencies. Here in Albuquerque, the biggest waster of water is the city itself. Out of the top ten water users, the city wastes the most water. It’s not just the ag communities that need to look at efficiency. I question whether we should have ornamental lawns? Having common parks or athletic fields, but the use of ornamental, high-water-use grasses are big issues that we need to look at. And just to follow up—Janet brought up that study that John Brown did. The lowest priority for people that were surveyed, both locally in urban and ag communities and statewide were golf courses, swimming pools and lawns. I think sixty percent of residential water use goes on landscape and we really need to take responsibility as urban residents and not just point the finger at ag, which is just all too easy to do.

Blane Sanchez: Something I want to put in perspective in terms of adjudication, or settlement, whatever the terms of that settlement process might be—especially here in the middle valley involving the six Pueblos is what it’s going to cost to implement [?] I remember two years ago when the state settled with the Navajo tribe up in the San Juan, that was right around one billion dollars, and that was scaled back. Some of the other settlements that are up and coming—Aamodt, Taos—each involve several million dollars. I couldn’t venture to guess what settlement would cost here in the Middle Rio Grande with six Pueblos. I’d probably say a billion dollars if not more. The issue there is that the cost to settle water rights issues is not being supported. Navajo had to scale back their potential settlement costs and others previously questioned support for Aamodt and the costs involved in that. Pretty much the current [?] of federal administration is not to pay for the costs they’re liable for. That doesn’t equate to a just or true settlement of water issues. I think if we do head in the direction of settlement, then the public, the government and surely our elected representatives have to support what it’s going to cost. They can’t be back-peddling when we’ve come up with an agreement and say this is what it’s going to cost, and they say, well, we support it in principle but it costs too much. In looking at moving toward adjudication or settlement, the public is going to have to be willing to pay that cost, whatever it is, and not look at trying to get the cheapest settlement cost. In effect, they have to pay what it’s going to cost to settle these issues.

Leslie Kryder: I just have one little thing to throw in and its related to that earlier thing I brought up about Colorado. While the particular constellation of issues and advantages that we have here in New Mexico is unique, a lot of the discreet pieces of it are faced by people in other states or even other countries. I don’t hear much input from—are we looking at other states on prior appropriation? What do they do? How do they handle their adjudication issues? How do they handle their water management issues? Can we learn something from them?

Elaine Hebard: There’s a paper by Judge Valentine that actually does some comparisons.

Elizabeth Chestnut: I just got an e-mail that laid out the new Colorado water units that every town and every rural community have to join. They’re forcing communities to do the decision making, which is interesting, because it’s going back to the Jemez style. I asked if that e-mail had been sent to the city and the state, and I think it was. But the thing is, New Mexico is unique, and that’s the problem. I lived in Colorado and it does not have large tribal entities or pre-1907 senior rights or a constitution that says these must be followed. That’s one of the reasons it’s more difficult. I know that water courts have been talked about, but they have to be put in place in a way that they make sense to existing—I mean, we’re like Louisiana: we’re the only two states that I know of that do not operate on Anglo-Saxon law. It makes it more difficult to simply rationalize this whole thing and do it easily.

Leslie Kryder: I agree that our entire constellation is unique, but there are pieces of it…

Elizabeth Chestnut: Yes, and I think that’s being talked about.

Lucy Moore: I want to bring this to a close. I’d like to point out that I’ve run out of paper, because the wall is full of good ideas. Let me clarify that these are not ideas reached by consensus by this group, but ideas tossed out by individuals; some have got a lot of support and some probably have less support. They will be considered, I’m assuming, by the Water Assembly as it moves through its next months, and whatever it does decide to put forward, if anything, will go through an exhaustive public process—because I know how they are!—so don’t worry, they’re not going to sneak around with this. It will be out there and you’ll have many more chances to refine and perfect these recommendations.

Lucy Moore's Notes
What we heard during the presentations (possible ways of improving the way adjudications currently work):

Rule Changes to current adjudication process

  -  need to create a template for clear, more streamlined process

Consider Statewide Water Court

  - statutory change needed

Use existing procedures:

· Partition Final Decree

· Forfeiture

· Deal with the intergovernmental –rights and conflicts first, then the individuals

Provide clear, timely education for water users before adjudication begins

Allow, encourage community leaders to take charge without lawyers

  --  Leaders will need experts for certain tasks, but need to make decisions about own future

Institute an Ombudsman Program, like the one underway at the Utton Center

Facilitate shortage sharing agreements

Help, enable water users within a basin to learn about each other

-- take field trips, learn first hand about the issues facing your neighbors

Recommendations suggested by participants during afternoon discussion:

Conduct segmented adjudication based on watersheds 

    - could also be educational vehicle

Adjudication should review watershed condition, identify corrective action needs

Undertake "true" conservation -, not just reallocation

    - consider tithing to the natural system

Understand that valuation includes more than economics Facilitate agreements first, use the legal suit later as pro forma

Need less top-down system

    - more micro-management of water systems

    - community administration association modeled on acequias and other community based models 

Don't ignore 900 pound gorilla(s) – Albuquerque and Rio Rancho

—significant impact on groundwater from transfer of rights 

Consider the Las Vegas, New Mexico model to  stop domestic water hookups

Improved transfer process:

Tie water to land

-- Transfers - compute exactly impacts to groundwater (recharge, effluent, evaporation, etc.)

  -- Emphasize, use "public welfare" concept / statement (OSE seems to ignore it)

Three items could be included amid any public welfare statement: 

(a) that public welfare requires enforcement of priority administration, and 

(b) that  public welfare requires purchases of water rights only from willing sellers, and 

(c) that public welfare requires no fraudulent sales of water rights (i.e., of unadjudicated rights).

 -- Re-evaluate geographic and other criteria for transfers - wet / paper conundrum 

   --  Limit eminent domain

Impact county zoning codes 

   - Plats must include acequia easements, boundaries

Help decision-makers to have the courage to institute moratoria, and other protective steps

Need for increased focus on education / awareness of both water issues in general and the adjudication process 

Courts need template for the adjudication process

Build  flexibility into process of adjudication, including  ranges of numbers

Support HJ Resolution 6 – ballot to make Water Trust Fund (now has $40 million) a  constitutional entity 

Emphasize, encourage community leadership

-- Need lawyer expertise, but don't let them rule the roost

Enforce conservation

-- No ornamental lawns, minimal landscape - outdoor watering is a large part of urban water use; should have low priority.=

# exchange rate based on public welfare

Explore the potential to use the UNM Dispute Resolution Center to help resolve water conflicts

Consider the question: Could the Water Assembly sue to start adjudication process?

Work to  improve irrigation efficiency system (MRGCD)

Work to decrease waste of urban water

Look at lessons from Pueblos and other traditional users 

   - groundwater for human consumption only at Zia Pueblo, for instance

Understand the demographics of the region

-- Three-fourths of increase in population immigrate from outside

   - businesses should hire locals

   - need strong land use codes

More Community Conversations (ex: = adjudication workshops, strengthen transfer criteria)

Support cost of settlements with tribes

  - multi-million $

  - need support from public

Consider lessons learned from other states?

Other

Water Assembly Annual meeting should include progress reports on a variety of  issues

Water Assembly could offer or support a College course (perhaps through UNM Continuing Education) on water issues
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